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EDITORIAL NOTES. 


A CURIOUS QUESTION in regard to the conflict of laws was de- 
cided in Crampton v. Valido Marble Co., Supreme Court of Ver- 
mont, Sept. 10, 1888, 15 Atl. Rep. 153. An insolvent debtor, hav- 
ing an office in Vermont, where he resided, and one in New York, 
transferred, through his agent in New York, property situated 
there to the defendant, a creditor, residing in Vermont, in fraud of 
the Vermont insolvency laws. It was held that the assignee in 
insolvency could maintain trover for the value of the prop- 
erty, though the transfer was valid by the laws of New York. 
Veazey, J., delivering the opinion of the court, said: ‘* The courts 
of England maintain the doctrine of the universal operation of an 
assignment upon all movable property wherever situated at the 
time of the assignment. The courts of this country are divided on 
the question, but the weight of American authority is considered 
to be in favor of conferring the operation of such assignment to the 
state where the party is declared bankrupt or insolvent. The dis- 
cussion of this vexed question has been so exhaustive it would be 
but repetition again to review the cases or to present the course of 
reasoning that has led the most eminent jurists to opposite results. 
On examination of the cases of the United States Supreme Court, 
where, naturally, questions growing out of bankruptcy and insol- 
vency would receive the most searching investigation, it will be 
found that the case at bar, so far as the decisions of that court are 
concerned, isa new one.’’ After stating the facts the court re- 
ferred to Ogden v. Saunders, 12 Wheat. 213; Cook v. Moffat, 5 
How. 295, in the Supreme Court ; Marsh v. Putnam, 3 Gray, 551, 
in Massachusetts; and Gardner v Gray, 7 Gill. 377, in Maryland. 
In this last case it said: ‘‘The action was trover, under a statute 
like ours and upon similar facts, and the court, in a vigorous and 
learned opinion, sustained the plaintiff's right of recovery, holding 
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that their courts were bound to observe and enforce the statutory 
provisions of their own state. and that a nation will not suffer its 
own citizens to evade the operation of its own fundamental policy 
or laws, or to commit fraud in violation of them by any acts or 
contracts made with that design ina foreign country, and it will 
judge for itself how far it will adopt or reject any such acts or 
contracts. ‘his, they said, they thought was a sound and whole- 
some view of the law and that subjecting all the reported cases on 
insolvency to this rule there is no onein conflict with the two cases 
cited from Massachusetts and Maryland, and they held that it was 
the right and duty of the court of Vermont to enforce the statute 
according to its plain terms and to hold that the defendant com- 
pany should not escape liability for an act of fraud upon the 
laws of Vermont because it occurred beyond the line of the state. 





ANOTHER CASE on the same subject was Roberts v. Atherton, in 
the same court, on the next day, 15 Atl. Rep. 159. It was held 
that a discharge, under the Vermont insolvent laws, is not a bar to 
recovery upon a note owned by one who, when the discharge was 
granted, was a citizen of another state, and who in no way became 
a party to the insolvency proceeding, although the note was made 
in Vermont, and when it was made both parties to it were citizens of 
that state, citing Baldwin v. Hale, 1 Wall. 223, which was followed 
in Bedell v. Scurton, 54 Vt. 493, and McDougal v. Page. 55 Vt. 
187. 


A STIPULATION IN A BILL OF LADING exempting the ship-owner 
from liability for loss or damage arising from the negligence of tlfe 
master and crew is invalid by American or at least Massachusetts 
law ; by English law it is valid and, surprising as it may seem that 
shippers should submit to it, common. Jn re Missouri Steam 
ship Co., 58 L. T. R. 377, a cargo of cattle were shipped by an 
American citizen at Boston on a British ship under a bill of lading 
containing such stipulation forexemption. The ship was stranded 
on the Welsh coast, and thereupon the question arose which law 
was to govern the contract, the lex loci contractus or the law of 
the flag. Contracts for carriage by sea are presumed to be governed 
by the law of the flag, Lloyd v. Guibert, L. R. I. Q. B. 115. Lloyd 
. v. Guibert was a case of a British subject chartering a French ves- 
sel at a Danish port in the West Indies for a voyage to Liverpool. 
In P. & O. Steamship Co. v. Shand, 3 Moo. P. C. Cas. 272, both 
parties to the contract were British subjects, and the contract was 
made in England. 

There was more against the presumption In re Missouri Steam- 
ship Co., but not enough to rebut it. Itis a fair inference that the 
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parties in such a case intend the contract to be governed by the law: 
which gives validity to the exemption and not by the law which 
vitiates it.—Law Quarterly. 


It is NoT EASY to find any clue to the labyrinth of cases on what 
is an ‘‘interest in land”’ within § 4 of the Statute of Frauds. Why, 
for instance, should a sale of growing fruit be a contract for an in- 
terest in land, Rodwell v. Phillips, 9 M. & W. 501; and a sale of 
growing potatoes not, Evans v. Roberts, 5 B. & C. 829% If the 
earth is a warehouse for sold timber, Marshall v. Green, 1 C. P. D. 
35 ; why should it not be for sold grass, Carrington v. Roots, 2M. & 
W. 248? Not much help is to be got out of the latest case, Lavery 
v. Pursell, 57 L. J., Ch. 570; deciding that the sale of a house to 
be pulled down and taken away for building materials is a contract 
for an interest in land. Mr Justice Chitty, having the instincts of 
a conveyancer, could not get over a house being a hereditament. 
All these difficulties have come in the first instance from not having 
adopted Mr. Justice Littledale’s common-sense construction of the 
section as meaning land taken for land, and next, from not fixing 
attention on what is the real subject-matter of the sale. Of course 
it is in each case a question of the construction of the contract, but 
a person who buys growing potatoes simpliciter contracts for po- 
tatoes, not for potatoes plus so much soil. Whether the buyer or 
seller severs the thing sold cannot signify, though the distinction 
has often been taken. A license to enter and cut sold timber does 
not make the contract one for an interestinland, Smith v. Surman, 
9 B. & C. 573; why should a license to enter and remove building 
materials? Every part of the house, like every tree, becomes the 
purchaser’s goods as and when it is turned into goods by severance ; 
the contract operates on it, parcel by parcel, until the whole is re- 
moved. There is no more difficulty than in the case of a license to 
‘‘a man to eat my meat, or to fire the wood in my chimney to warm 
him by.”’ Vaughan 351.—Law Quarterly. 


WueEN bo Taxres Become A Lien?—When it is said that 
nothing is certain but death and taxes, it is surely not 
the law of taxes that is referred to. Our statutes in 
New Jersey, at least, are not so clear as to remove all uncertainty. 
It often becomes important to know precisely at what time the 
taxes for a given year become a lien upon land. It was formerly 
important with reference to the collection of the tax, for the tax 
became a charge only upon such interest as the person taxed had 
in the land at the time the tax took effect, and if he had given a 
mortgage before that time the interest of. the mortgagee was not 
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affected, Morrow v. Dows, 28 N. J. Eq. (1 Stew.) 459; State, 
Shippen, pros., v. Hardin, 34 N. J. Law (5 Vr.) 79; but now a tax 
upon land is a first lien upon the land itself without regard to 
mortgages or conveyances. The old statutes usually fixed the 
time when the taxes should become a lien with a view to anticipat- 
ing mortgages and alienations, and both the township and the city 
tax laws usually provided that the taxes should become a lien 
from the time when they were assessed, and it was held that this 
referred to the time when the assessment was begun to be made. 
State, Shippen, pros., v. Hardin whi supra. This was very well 
when the purpose was to anticipate mortgages, but there is no 
advantage in an early lien now that the tax is always paramount. 
The question of lien only arises now between vendor and purchaser, 
and it is embarrassing to have the statute declare that a lien exists 
before the amount of it is determined. It would be better, there- 
fore, if the statute declared that the tax became a lien on a certain 
day after the amount was fixed and published. This was done as 
to township taxes by the act of April 2, 1888, P. L. 255, which 
provides that taxes shall be and become from and after the 
twentieth of December next after such assessment a lien, etc., and 
remain a lien for two years from the said twentieth day of Decem- 
ber. In most of the cities the provision is that the taxes shall be a 
lien from the time of their assessment, which is held to mean from 
the time the assessment should have been begun. However incon- 
venient this may be, the law is clear enough, but the law as to the 
township taxes before the act of 1888 is not clear. Suppose a 
deed with a covenant against encumbrances for land in a township 
to have been made on October 15, 1887, who is to pay the taxes for 
that year? The act of 1879, P. L. 340, Section 1, provides that 
‘*taxes shall become and remain from and after the date of such 
levy and assessment, a full and complete first and paramount lien 
on all the lands, etc., on account of which such levy and assess- 
ment shall be made for the space of two years from the time when 
such taxes so assessed were payable.”’ 

This act was passed after the decision in Morrow v. Dows, 28 
N. J. Eq. (1 Stew.) 459, in order to make taxes paramount to all 
other encumbrances, and to facilitate the sale of lands for taxes ; 
and since the taxes were to be a first lien in spite of mortgages 
and alienations, it was less important to fix the time of the com- 
mencement of the lien than to say when it should end ; but the act 
does neither very clearly. It says that taxes shall become and re- 
main from and after the date of the assessment a paramount 
lien on the lands for the space of two years from the time when 
they were payable. The time of payment is not fixed in the act, 
but it is certainly after the assessment, and if the lien begins with 
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the date of the assessment it remains for more than t wo years if it 
is to continue two years after the taxes are payable. The Supreme 
Court in Johnson v. Van Horn, 45 N. J. Law (14 Vr.) 136, were 
called upon to decide when the lien expired, and they held that it 
was two years after the taxes were piyable, which was ona day 
fixed by the collector in a notice published by him, which is 
usually the nineteenth of December. The question was not before 
them when the lien began, but in deciding when the period of two 
years ended, the Court declared when it began, and the syllabus 
of the decision is as follows: *‘The period of two years, during 
which the lien exists, commences to run at the time fixed by the 
collector of taxes in the notice required by section 10 of the act 
concerning taxes (Rev. 1141), before which the taxes are to be 
paid, not later than December 19th!’’ The Court said: ‘‘ The 
question then arises: When does this limit of two years com- 
mence and cease ?’’ and they decided that it began when the taxes 
were payable, that is, on the day fixed in the notice not later than 
December 19th, and ended two years from that day. 

This decision seems at first sight to determine when the lien 
begins, and it has been accepted as an authority on this question 
in advising on the effect of covenants against encumbrances, but 
ona close examination of the case it is plain that this question 
was not really decided. The real question before the Court 
was not when the lien began, but when the period of two 
years began. The statute is not exactly as it is quoted by the 
Court. The Court says on page 137 that the statute declares that 
the ‘* taxes shall ‘ be, become and remain’ a full and complete first 
and paramount lien on such lands ‘ for the space of two years from 
the time when such taxes so assessed were payable.’’? What the 
act really says is ‘‘that taxes shall become and remain from and 
after the date of such levy and assessment, a full, complete, first 
and paramount lien on all the lands, etc., for the space of two 
years from the time when such taxes so assessed were payable.”’ 
The space of two years begins when the taxes were payable ; this 
marks the end of the time, but the act also says that they shall 
become and remain a lien from and after the date of the levy and 
assessment. It is true that this makes a space of more than two 
years during which the taxes remain a lien, but it is impossible to 
ignore the first words of the section, and since under the previous 
acts and decisions the lien began with the assessment, it cannot be 
held that this act shows an intention to change the time when the 
lien first takes effect. It would seem, therefore, that in spite of 
the apparent authority ot Johnson v. Van Horn to the contrary, the 
lien of taxes under the act of 1879 must be held to exist from and 
after the date when the assessment is supposed to be begun. 







































326 THE NEW JERSEY LAW JOURNAL. 


The act of April 2, 1888, therefore, although it seems to be 
intended merely to make definite the date referred to in this 
decision, really goes further, and changes the time when the lien i 
to commence. It does not say that taxes shall become and remain 
a lien from and after the date of the assessment and remain a lien 
for two years after they were payable, but provides distinctly that 
taxes shall be and become from and after the twentieth day of 
December next after such assessment a lien on all lands on account 
of which they are assessed, and shall remain a lien for two years 
from said twentieth day of December. 

This makes the law definite and avoids the embarrassment of 
creating a lien before the amount of the charge is declared. It is 
very desirable that a similar statute should be passed with refer- 
ence to the taxes in all incorporated towns as well as in the town- 
ships, omitting, however, if it is thought best, the limit of two 
years within which a sale must be made. 


THE SCIENTER IN FALSE REPRESENTATIONS ,* 
(Concluded.) 


Secondly—F or convenience the doctrine as to false representations of 
financial credit will be first considered under our second division. It is 
the settled law of England that in actions of this character the plaintiff 
must prove the scienter or the fraudulent intent as an independent fact. 
The leading case on this point is Pasley v. Freeman,t 2 Smith L. C. 55; 
S. C., Big. L. C. Torts 1 ; Ross Com. Law, Pt. I. 387, shortly reported ; 
Shirl. L. C. 293; Law L. C. (Com. Law) 245. 

This case has been followed in England by the following cases, amongst 
others: Haycraft v. Creasy, 2 East 92; Tapp v. Lee, 3 B. & P. 367; 
Foster v. Charles, supra ; Corbet v. Brown, 8 Bing. 35; Haslock v. 
Ferguson, 7 A. & E. 86; Pulsford v. Richards, 17 Beav. 95; S. C. 19 
E. L. & Eq. Rep. 387; Duranty’s case, 26 Beav. 271; Mixer’s case, 4 
DeG. & J. 575; Nichols case, 3 Ib. 427; Leddell v. McDougall, 29 W. 


* In the previous part of this article several errors of the press occur, some of which will be 
readily understood, but it is meet that others should be noticed : On p. 308 on 6th line from 
bottom the word stated should be stata/; case of Merchants &c., Bank v. Sells, cited in fvot- 
note to p. 309, is to be found in 3rd Mo. App; the word odlige in foot-note to p. 310 should 
‘be allege ; word with, in second line from bottom, p. 308, should be without. 

+ This decision was never questioned in England but once (Evans v. Bicknell, 6 Ves. Jr. 
174), but the succeeding CHANCELLOR fully upheld it (Clifford v. Brooke, 13 Ves. Jr. 131, 
133), It has been cited with approval by nearly all of our courts, noticeably by CHANCEL- 
LOR KENT, in Upton v. Vail, 6 John 181, and by the highly conservative court of Massachu- 
setts. So that the criticism of the Georgia Court, in which it is said that it ‘‘ has been repu- 
diated by many able courts and judges, cordially supported by none and very grudgingly by 
those who have followed it as a precedent” (Newson v. Jackson, 26 Ga. 241 ; S. C., 71, Am. 
Dec. at p. 209) must, at best, be taken cum grano salis. 
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R. (Ch. App.) 403; Lyde v. Barnard, 1 M. & W. 101; Tatton v. Wade, 
18 ©. B. 371; Stanbach v. Fernley, 9 Sim. 566; New Brunswick Co. 
v. Coughears, 31 L. J. (Ch.) 297; New Brunswick Co. v. Muggeridge, 
1 Dr. & Sm. 363; Smith’s case, L. R. (2 Ch. App.) 604; Devaux v. 
Steinkellar,* 6 Bing. N. C. 84. 

In this country, it has received the sanction of the following courts : 

S. C. U. S.: Russell v. Clark, 7 Cr. 69; Lord v. Goddard, 13 How. 
198, 211; Iasigi v. Brown, 17 Jb. 183. 

C. C. U. S.: Foster v. Swasey, 2 Wood & M. 217. 

Alabama : Einstein v. Marshall, 58 Ala. 153; S. C., 29 Am. Rep. 
729. 

Connecticut : Bostwick v. Lewis, 1 Day 250; S. C., 2 Am. Dec. 73; 
Hart v. Tallmadge, 2 Day 381; S. C., 2 Am. Dec. 105. 

Georgia: Qualifiedly—Corbet v. Gilbert, 24 Ga. 454; Hopkins v. 
Cooper, 28 Ib. 392; Glover v. Townsend, 30 Jb. 90. 

Illinois : Farwell v. Metcalf, 61 Ill. 372; Endsley v. Johns, 121 Ill. 
469; S. C., 60 Am. Rep. 572. 

Towa: McKown v. Ferguson, 47 Ia. 636; Avery v. Chapman, 67 Jb. 
144; S. C., 17 Rep. 42. 

Maine: Bean v. Herrick, 12 Me. 262; S. C., 28 Am. Dec. 176. 

Massachusetts : Tryon v. Whitmarsh, 1 Met. 1; S. C., 35 Am. Dee. 
339; Patten v. Gurney, 17 Mass. 182; 8. C., 9 Am. Dec. 141; Penn 
&c. Co. v. Crane, 134 Mass. 56; S. C., 45 Am. Rep. 282; Cole v. Cas- 
sidy, 188 Mass. 437; S. C.,52 Am. Rep. 284; Potts v. Chapin, 133 
Mass. 276, and many others. 

Michigan : Daniels v. Dayton, 49 Mich. 137. 

Minnesota : Newell v. Randall, 32 Minn. 171; S. C., 50 Am. Rep. 
562. 

Mississippi: Cartwright v. Carpenter, 7 How. 328; S. C., 40 Am. 
Dec. 66. 

Missouri: Rawlings v. Bean, 80 Mo. 614. 

New Jersey: Cowley v. Smith, 46 N. J. L. 380: 8S. C., 50 Am. Rep. 
432; Westervelt v. Demarest, 46 N. J. L. 37; 8S. C., 50 Am. Rep. 400; 

New York :+ Upton v. Vail, 6 John. 181; 8. C.,5 Am. Dec. 210; 


* In this case there was a representation by one partner of the solvency of his firm, and 
such statement was held to be the representation of the credit of a third person and, for this 
reason alone, it was held that the action was not maintainable, the representation having oc- 
curred after the passage of what is commonly termed LorD TENTERDON’S Act, 9 Geo 4 Ch. 
14, which prescribes that such representations, to be actionable, must be in writing. 

+ Babcock v. Libbey, 82 N. Y. 144 is difficult to understand. The plaintiffs applied to 
the defendant for a statement as to the credit of A, stating, i#¢er alia, that they understood 
that the defendant had a lien, etc Defendant replied in a way to induce credit, but failed 
to disclose a mortgage he held for a large sum on A’s property. The plaintiffs gave credit 
and suffered proximate damage, and thereupon sued, claiming mainly as the gist of the false 
representation the non-disclosure of the mortgage. It was registered. The court (FOLGER, 
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Young v. Covell, 8 John. 23; S.C., 5 Am. Dec. 316; Barney v. Denny, 
13 John. 224; 8. C., 7 Am. Dec. 372; Zabriskie v. Smith, 13 N. Y. 
322; S. C, 25 Am. Dec. 551; Marsh v. Falker, 40 N. Y. 565; Wake- 
man v. Dalley, 51 N. Y. 33; S. C., 10 Am. Rep. 551; Thomp. Liab. 
Off. 299; Rice v. Manley, 66 N. Y. 82; S. C., 28 Am. Rep. 30. 

New Hampshire: Lord v. Colley, 6 N. H. 99; 8S. C., 25 Am. Dec. 
445 ; Savings Bank v. Albee, 63 N. H. 152; S. C., 56 Am. Rep. 501. 

North Carolina: Hollowell v. Skinner, 4 Ired. 165; 8. C., 40 Am. 
Dec. 431; March v. Wilson, Busb. 143, 146. 

Pennsylvania: Boyd v. Browne, 6 Pa. 310; Huber v. Wilson, 23 Jd. 
178. 

Rhode Island: Lyon v. Briggs, 14 R. I. 222; S. C., 51 Am. Rep. 
372. 

Tennessee: Wynne v. Allen. 7 Baxt. 312; S. C., 32 Am. Rep. 562 ; 
Harrigan v. First Bank, 9 Baxt. 137; S. C., 10 Ch. L. N. 112; 5 Rep. 
188. 

Vermont : Crown v. Brown, 30 Vt. 707. 

Virginia: Lang v. Lee, 3 Rand. 410. 

Wisconsin : Remington, &c. Co., v. Kezertee, 49 Wis. 409. 

We may conclude this article by stating that in all other instances 
where the action or defense is predicated of representations, made by 
some third party to one resulting in his proximate damage, the fraudulent 
intent must be proved as an independent fact. We believe that not an 
exception can be found, and it is therefore needless to cite any but only a 
few pivotal cases as illustrative. Indeed, the rule is general that the 
fraudulent intent must be shown, the only exceptions, as before pointed 
C. J., and DANFORTH, J., dissenting) held that the action could not be maintained. The 
plaintiffs resided in Oswego, the defendant in New York City and the party to whom credit 
was given in Utica. The report of the case fails to show where the mortgage was registered. 
It would seem that if registered in New York City that plaintiffs ought to have been entitled 
to rely upon the defendant’s silence as amounting, by a kind of negative pregnant, to a dis- 
claimer as to any lien, but if registered in Utica a different view might be entertained. Even 
then the decision would seem to be a departure from a long train of analogous cases. 

According to the law of New York the proper place was Utica, but it is stated that the 
defendant’s mortgage was invalid, whether as against creditors (as it would have been if 
registered in the wrong place) is not stated ; but as an unregistered or improperly registered 
mortgage is valid izéer partes it would seem that the reply was calculated to cause plaintiffs 
reasonably to believe, that the defendant meant to convey the idea that he had no lien. If 
invalid by reason of improper registration how could it be said tohave operated as construc- 
tive notice, and how can it be contended that the duty to search extended beyond the legal 
registry ? As was well said by a veryable court: ‘‘ Where a party suppresses a fact which, 
if disclosed, would alter the very basis of dealing, suppressio veri is not to be distinguished 
from suggestio falsi.” (Dameron v. Jamison, 4 M. App. 299). 

To have excused the defendant the mortgage ought not merely to have been recorded but 
duly recorded (Stephen’s Appeal, 87 Pa, 202). It is held even in Kansas that an action 
will lie for false and fraudulent representations, although he to whom they were made might 
have learned the truth by searching the records of the Patent Office (McKee v. Eaton, 26 
Kan. 226). 
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out, being either false representations made by the vendor on a sale or 
reckless assertions. The distinction is founded in good sense and known 
principles of human nature, as well as law. The vendor is presumed 
when he makes a false statement with reference to his own property, to 
have intended to deceive because he is presumed to be acquainted with 
its defects, and because he benefits himself by means of his falsehood. 
Againthe presumption is that every man intends the probable consequence 
of his own acts. So it is meet if one recklessly makes a false assertion 
to another’s injury whereby a profit accrues to himself, that the plaintiff 
should be relieved of the burden of proof as to the intent. On this point 
the case of Slim v. Croucher, supra, was carried to the verge of the 
law. In that case the false representation was deduced from the execu- 
tion of a lease by the defendant, C, to his co-defendant, A, who raised 
money upon it from the plaintiff, concealing the existence of a prior lease 
of the premises made by the defendant, C. The fraud of A was palpable, 
but it was only shown so far as Croucher was concerned that he had for- 
gotten his execution of the prior lease. 

We should not, also, lose sight of the circumstance that, in the great 
majority of the cases, the fraudulent intent is assumed as proven without 
adverting to the sources of the proof itself. 

Clark v. Dixon, 6 C. B. (N. 8.) 453; 28 L. J. (C. P.) 225; 5 Jur. 
(N. S.) 1027; Jarrett v. Kennedy, 6 C. B. 319; Milne v. Marwood, 15 
C. B. 778; 24 L. J.(C. P) 36; Canhan v. Barry, 15 C. B. 626; Doyle 
v. Hart, 4 Ir. L. R. (Exch. Div.) 661; Hill v. Lane, L. R. (11 Eq. Cas.) 
215; Dashwood v. Jermyn, L. R. (12 Chan. Div) 776 ; 27 W. R. 868 ; 
New Sombrero, &c., Co. v. Erlanger, L. R. (5 Ch. Div.) 73; 36 L. T. 
(N. 8S.) 222; 25 W. R. 436; 8. C.,4C. L. J. 510 reversing S. C. 25 
W. R. 18; 35 L. T. (N. 8.) 309; S. C., 3 C. L. J. 826; Bwlich-y-plwm 
Mining Co. v. Baynes, L. R. (2 Exch.) 324; Cullen v. Thompson, 4 
McQ. 441; 9 Jur. (N. S.) 85; Central Venezuela, &c. Co. v. Kisch, L. 
R. (2 H. L. Cas.) 99; Ross v. Estates, &c. Co., L. R. (3 Eq. Cas.) 122 ; 
Heyman v. European, &c. Co. L. R. (7 Eq. Cas.) 154; Richardson v. 
Sylvester, L. R. (9 Q. B.) 154; Slater v. Maxwell 6 Wall, 
268; Cocks v. Izard, 7 Jb. 559; Taylor v. Guest, 58 N. Y. 
262; Lindsay, &c. Co. v. Hurd, L. R. (5 P. C. C.) 221; S. C., 8 Eng. 
Rep. (Moak) 180; N. Y. &c. Co. v. Schuyler, 38 Barb. 534; Benton v. 
Pratt,* 2 Wend. 385; S. C. 20 Am. Dec. 623; Nelson v. Taylor, 46 








*It is stated in the supplement to Bigelow’s Overruled Cases, title, Benton v. Pratt, that 
this case was overruled by Rice v. Manley, 5 Thomp. & C. 14; 2 Hun. 492; but this, to put 
it mildly, is a*gross and inexcusable blunder. It was only asserted, in the latter case, that the 
former had been overruled in Dung v. Parker, 52 N. Y. 494, and the court refused to follow 
Benton v. Pratt. Rice v. Manley was, however, reversed on appeal (66 N. Y. 82; S. C., 23 
Am. Rep. 30), and the integrity of Benton v. Pratt fully established, and, it was distin- 
guished from Dung v. Parker. In that case Benton v. Pratt is not even cited by the court; 
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How. Pr. 355; Irwin v. Sherrill, Tay. (N. C.) 1; S. C., 1 Am. Dee. 
574; Jackson v. Morter, 82 Pa. 291; Lobdell v. Baker, 1 Met. 93; S. 
C., 35 Am. Dec. 358; Yeamans v. James, 27 Kan. 195; Clews v. 
Traer, 57 Ia. 459; Fenn v. Curtis, 23 Hun. 384; Morehouse v. Yeager. 
71 N. Y. 594; Paddock v. Fletcher, 42 Vt. 389; President, &c. v. 
Hammerbacker, 12 A. & E. Corp. Cas. 473. 

W. H. Batey, of Charlotte, N. C. 


LYDIA D. GRIGGS v. SAMUEL ELDRIDGE. 
(Mercer Circuit Court.) 


Contracts—A Married Woman who Pays the Debt of her 
Husband Cannot, Reclaim the Money so Paid. 

Counsel agreed upon the following case: 

1. The plaintiff, Lydia D. Griggs, is and was at the time of 
making of the promissory note and lease hereinafter mentioned, a 
married woman possessed of or entitled to the benefit of consider- 
able separate property. and was, at the dates and times hereinbe- 
fore and hereinafter mentioned, the wife of Daniel S. Griggs, here- 
inafter named. 

2. The defendant, by deed bearing date the 5th day of January, 
1885, demised to Daniel 8. Griggs, the husband of the plaintiff, the 
house and lot known as the hotel property, situate at Newtown, 
Washington township, hereinafter mentioned in said promissory 
note to hold for one year from the 1st day of April next ensuing, 
at the yearly rental of $300, payable in monthly installments of 
$25 at the expiration of every month during said term. 

At the time of making said demise it was orally agreed between 
the plaintiff and the defendant that the plaintiff should pay to the 
defendant any rent which should remain due and unpaid by the 
said lessee (the husband of the plaintiff) at the expiration of his 
term and to secure the perfurmance of such agreement on the part 
of the plaintiff, she deposited in the defendant’s hands on the Ist 
day of April, 1885, the sum of $300, and took his promissory note 
of that date to recover the amount due on which this action is 


brought and of which the following is a true copy, viz.: 
‘* WASHINGTON, April ist, 1885. 
** One year after date for value received I promise to pay unto Lydia D. Griggs the sum 
of Three Hundred Dollars, without defalcation or discount, with interest from date subject 








nor is Benton v. Pratt, as is said in the supplement criticised in Dudley v. Briggs, 141 Mass. 
582; S. C., 55 Am. Rep. 494. All that is there said is that it ‘‘ perhaps may be considered 
as an extreme case.” ‘The mistake is inexcusable, as the supplemeut was published in 1887, 
and Rice v. Manley, decided on appeal, in 1876. The same error occurs in the ‘* Table of 
Cases Criticised ” in 6 U. S. Digest (N.S.) 3, but as that book went to press in January, 1876, 
and the reversal did not take place for some time afterwards the notice was not incorrect when 
printed. Benton v. Bratt is cited with approval in March v. Wilson, Busb. 143, 147; and by 
Judge Freeman repeatedly in his notes to various cases contained in the American Decisions 
and is founded upon excellent reasoning and supported by the soundest morality. 
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to a deduction of the amount unpaid of the sum of Three Hundred dollars rent of a certain 
house and lot rented by me to Daniel S. Griggs, known as the hotel property, situate at 
New Town, Washington township, Mercer county, N. J., the lease upon said property to 
expire upon the maturity of this note. 

$300.00. (Signed), SAMUEL ELDRIDGE.” 

3. The said husband of the plaintiff took possession of the said 
premises under the said lease, and continued possessed thereof un- 
til the first day of April, 1886, when the said term expired. 

4. On the 1st day of January, 1886, a month’s rent became due; 
on the Ist day of February, 1886, another month’s rent became 
due ; on the 1st day of March, 1886, another month’s rent became 
due ; and on the 1st day of April, 1886, another month’s rent be- 
came due. 

Four months’ rent were due and remained unpaid by the lessee 
at the expiration of his term, and accordingly the defendant then 
dedneted the same from the amount of principal and interest then 
due on said note. After the maturity of said note and before the 
commencement of this suit, to wit: On April 30th, 1886, the defen- 
dant duly tendered and offered to pay to the plaintiff the principal 
sum of $300, named in said promissory note with the interest then 
accrued thereon from the date of said note, less the amount of said 
unpaid rent deducted as aforesaid, which sum so tendered the 
plaintiff refused, and thereupon brought this suit. 

5. If, upon the foregoing state of facts, the court should be of 
opinion that the plaintiff was entitled to recover the whole princi- 
pal sum of $300 named in said note, with interest thereon from the 
date of said note to the date of said tender, then it is agreed that 
judgment be entered for the plaintiff for $103.25 damages and costs 
(the residue having been duly paid into court by the defendant) 
But if, on the other hand, the court should be of opinion that the 
plaintiff was at the date of such tender only entitled to recover said 
principal and interest, less the amount of such unpaid rent, so de- 
ducted as aforesaid, then it is agreed that judgment be entered 
for the defendant with costs. 

Opinion by Bras.ey, Ch. J.: In this case, in my opinion, the 
plaintiff cannot claim the money in dispute. 

By her agreement and deposit of the money, and by force of the 
fact that such money was allowed to remain in the hands of the de- 
fendant until the rent was in arrears, the contract was executed and 
the married woman cannot repudiate the transaction after that 
event. 

A married woman who pays a debt of her husband cannot re- 
claim the money so paid, and the present affair is not to be distin. 
guished from such a transaction. 

The defendant is entitled to judgment. 
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MARY L. BENNET v. THE NEW YORK AND GREENWOOD LAKE RAILROAD 
COMPANY. 


(New Jersey Supreme Court, Essex Circuit, October, 1888.) 


Non-Suit, .Grounds for a—EHvidence Proper to be Considered by 
Juries—Negligence—Statutory Duties of Ringing 
a Bell or Blowing a Whistle. 


On motion to non-suit. 

Mr. A. Q. Keasbey and Mr. Charles L. Borgmeyer for the 
plaintiff. 

Mr. Cortlandt Parker, Jr., and Mr. Chauncey Parker, for the 
defendant. 

This was an action for damages by the plaintiff against the New 
York and Greenwood Lake Railroad Company. From the evi- 
dence it appeared that the plaintiff, who was a deaf mute, ap- 
proached the railroad crossing in an open spring wagon, watching 
in both directions. She testified that when a whistle is blown she 
can feel it as the waves of air strike her body. It also appeared 
from the evidence that the railroad track, as it approaches the 
crossing,is curved ; that there are obstructions to the view, and that 
there were no flagmen nor gates at the crossing. 

DepvE, J.: The court can never non-suit where there is any evi- 
dence in the cause that would present a question for the considera- 
tion of the jury, and if there be any question that would carry the 
plaintiff's case to the jury, the court would not non-suit on the 
ground that the weight of evidence was against that testimony, be- 
cause that is an element in the case that arises only when the case is 
concluded, and it is a question for consideration in connection with 
the other evidence in the cause. I thinkin that view of this case a 
non-suit ought to be denied. In every case of this kind there are 
two elements involved. First, negligence on the part of the de- 
fendants. It seems to me that on that question there is certainly 
enongh to carry the case to the jury for their consideration, 

The statute contemplates that signals shall be given at a distance 
of 900 feet from any railroad crossing. The courts, in considering the 
question of negligence on the part of the company in approaching 
a crossing, have always regarded that as the initial point ; and they 
have also qualified the rule with regard to the performance of the 
statutory duties ofringing the bell or blowing the whistle by the in- 
creased danger arising from the situation of the company’s road in 
approaching a crossing. Now, as I understand this map, not 900 
feet of the track from the crossing of this street appears there. In 
the latest case there is on the subject, Erie Ry. Co. v. Randel, 18 
Vr. 144, applying the Matthews case, the court speaks of the in- 
creased danger arising from the approach of the track to the street 
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crossing as an element requiring a greater degree of care: and it 
seems to me that in addition to the evidence there is here that 
neither a bell nor a whistle was heard there certainly is enough 
to submit this case to the jury on the question whether the defend- 
ants were negligent. 

So, with regard to the other question—the question of contribu- 
tory negligence—of course, the rule that is adopted by the courts 
of this state, and is followed always, is the rule laid down in the 
Righter case. That is the rule that is applied in all cases to per- 
sons who have the possession of both their faculties, the sense of 
sight and the sense of hearing. It is a rule that must necessarily 
be modified by the circumstances and situation of the case. The 
plaintiff was deprived of one of those senses and one of the means 
of discovering the approach of this train. Sight and the sense of 
feeling which these persons have do not equal sight and the ordi- 
nary sense of hearing; so that the plaintiff, when she approached 
this crossing, is to be held, I take it, to that degree of care 
which would consist in the obligation to use her sense of seeing, of 
sight, before she ventured on this track. She was bound to look 
both ways. Of course, it is a single track, but a train may come 
one way as well as the other. It was no excuseif she happened to 
be struck by a train coming in one way any more than another. She 
testified that she commenced tv look from the time she was down 
below the Stickle house, in both directions, because she was afraid. 
She testified that she approached that crossing with the horse on a 
walk, and that the first that she discovered of this approaching 
locomotive was when the horse was about going on the track ; and 
she testifies that just a moment before she was struck she looked 
first towards the Orange Mountain then turned her head in the 
other direction, and at that point first discovered this locomotive. 

Now, there is other evidence with regard to ability to see. I 
refer to the testimony of the two young girls who were at work in 
the front of the factory. They testify to such circumstances as with 
a person in such a position, just discovering the approach of dan- 
ger and confused, uncertain as to what was proper and necessary 
to do in order to escape that danger—such circumstances as would 
certainly leave the case for the consideration of the jury, as to 
whether, under the circumstances, this plaintiff did exercise that 
degree of care which the law exacts. 

It is true, there is other testimony in this cause that would tend 
to establish « different proposition. I refer to the testimony of the 
witness who was on this porch, and also to the testimony of the 
draughtsman that made this map with regard to the distance at 
which a person may see. But, as I said in the opening of my re- 
marks, I can not non-suit on the weight of evidence ; I could only 
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non-suit where there is no evidence proper to be considered by the 
jury when the case is finally closed. I think this is nota case in 
which the court ought to relieve the defendants from the obligation 
of making a defense. 

After taking the evidence on the part of the defense the case 
went to the jury, who brought in a verdict for the plaintiff of 
$3, 000. 

IN RE WALKER. 
(Essex Circuit Court, Oct. 17, 1888.) 


Sale of Liquors—The High License Act, Nature and Form of 
Complaint Under—Constitutionality— Defect of Title. 

In the matter of the application for the revocation of the license 
of Rudolph Walker. 

On motion to dismiss complaint, Mr. J. Frank Fort for motion. 
In denying the motion JUDGE DEPUE said. In the matter of the 
application to revoke the license of Rudolph Walker a motion was 
made to dismiss the complaint. The case was argued and a motion 
made upon several grounds. The first was that the complaint was 
based upon the fact that liquors, described in a certain manner as 
vinous, spirituous and malt liquors, were sold. It was contend- 
ed that the particular kind of liquor sold must be specified at 
length in the complaint. 

The complaint, however, follows the language of the statute. It 
is not a criminal prosecntion nor an action to recover a penalty. 
It is a complaint specifically stating certain allegations which, if 
proved, would result in the revocation of a license granted under 
the statutes. It is, therefore, subject to the rule applicable toa 
special statute. The act specifies what the complaint shall contain. 
The allegation is that the license should be forfeited and specifies 
acts that should work such forfeiture. The allegation is in the 
words of the statute. In all the cases which I have examined bear- 
ing in any manner upon the question at issue, I find that this rule 
holds good. 

Again it is alleged that the complaint was not properly verified. 
It is verified by the oaths of complainants. To verify means to 
substantiate by oath. In this case the affidavits show that Mr. 
Freer saw spiritnous and malt liquors sold in the defendant’s 
saloon on a certain Sunday by a woman and a boy, drunk on the 
premises and paid for by customers, of whom there were about 
seventeen. John Montieth says he says he saw beer and whiskey 
sold. Fillmore Condit makes the same verification, aud this is 
ample. It states actual facts, which, if substantiated, would result, 
under the law, in a revocation of the license. 

It is also claimed that the second section of the law does not con- 
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form to the title of the act to regulate the sale of spirituous and 
brewed liquors. This applies only to the sale by licensed venders, 
and regulates the terms and fixes the penalty for violation. It is 
strictly within the title of the act. Counsel referred to the fact 
that the Court of Errors and Appeals did not pass upon the second 
section in a case before it. The reason that court did not pass 
thereupon was simply because it did not come before it. 

The other objection related to section nine, which says in effect 
that whenever it shall appear by proof that liquors have been sold 
in violation of law it shall not be necessary to prove the particular 
kind of liquor so dispensed. This question is not before me now. 
The section is said to be unconstitutional because it is not germane 
to the title of the act. The rule is settled to be this: That when 
a law is passed, having a general purpose, anything that isin effect 
germane to the carrying out of the act may be considered as a por- 
tion thereof. Provisions of this kind are found in the Inn and 
Tavern act and also in the various acts relating to municipal cor- 
porations. I fail to see anything in the law to justify the objec- 
tions, and the motion to dismiss the case is therefore denied. 


MUTZELLBURGER v. GUENTHER. 
(First District Court, Newark, N. J., Aug. 20, 1888.) 


Contracts in Restraint of Trade—Constructive Damages— 
Measure of Penalty. 

MiLueER. J.: This is an action upon contract. The defendant 
sold his saloon etc., located at 139 Ferry street, Newark, to plaintiff, 
for $325, by bill of sale dated August 18, 1887. In a separate clanse 
in the bill of sale the defendant stipulated not to start another 
saloon within five blocks, and in default agreed to pay $300 asa fine. 
The defendant claims that the agreement is void because it was an 
independent agreement, and mentioned no consideration ; that no 
names were mentioned in the clause, and also that it isa contract 
in restraint of trade. 

In my opinion, however, the bill of sale and the agreement not 
to start a saloon within five blocks are one and the same contract. 
Atwood v. Tompson, 20 N. J. Eq. 150. In the case referred to there 
were a bill of sale, a lease and an agreement, all executed on the 
same day and all in reference to the same subject-matter, and Chan- 
cellor Zabriskie held that these three ‘‘ must be together construed 
as forming one agreement.’’ 1 Johnson’s cases, page 91, and cases 
there cited: Van Hogen v. Van Renssalaer, 18 Johnson’s Rpts. 
420; Smith, et al. v. Tallcott and Ransom, 21 Wendell 202. 

The view that the bill of sale and agreement constitute one con- 
tract makes it unnecessary to discuss the question of consideration. 
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The names of parties and the place where the five blocks are to be 
counted from are set forth in the bill of sale, and where there are 
two papers constituting one contract, of course each can be referred 
to in order to explain the other. 

As to the objection that the agreement isin restraint of trade, 
and, therefore, void, the court is of the opinion that the law is very 
well settled that when the restraint is limited as to time or place, 
then the contract is valid. This contract not to open a saloon 
within five blocks is limited as to place but unlimited as to 
time. The fact that it is limited as to place saves it from being an 
illegal contract. In my opinion this agreement is not void. 

But one other question remains, and that is as to the penalty. 
The agreement mentions $300 as the amount defendant agrees to 
pay if he does open a saloon. No damages are proved in this case. 
The law is that in cases where it is impossible to ascertain the 
actual damages the penalty is so named, or liquidated damages, if 
agreed upon, shall be the measure of damages. The damages 
agreed upon in this case were $300, and that sum is allowed as 
damages. The judgment will be for plaintiff for $300. 


ANDERSON ». HAYES. 
(First District Court, Newark, N. J.) 


Landlord and Tenant—Power of Agent to Eject Tenant. 


MILLER, J.: The point at issue in this case is that the person 
who brought these proceedings had no authority todosc. It was 
maintained that the only authority she had was to collect the rent. 
The testimony showed that the lease was made by the agent, and 
that the rent was collected by her. The question before the court, 
therefore, is whether an agent, who has the power to let and collect 
rent, has not the power to eject. 

The question does not seem to have been decided by the Supreme 
Court, for there is no similar case found in the reports. 

The English rule, as laid down in Evans on Principal and Agent, 
Vol. 1, 193, is that if the agent has power to let he also has power 
to determine a tenancy. This tenant cannot say this agent has not 
power to let for he has accepted a lease from her, and if she has 
power to let, then, I think, she had power to put out the tenant. 

In the absence of any decision in this state bearing directly on 
the case, I must follow the law, as, I think, the upper court would 
or will when the case is presented to it. 
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JABEZ FEAREY v. CAROLINE E. HAYES AND JAMES HAYES. 
(Court of Chancery of New Jersey, October Term, 1888.) 


Equity Practice—Amendment.—A Court _ is necessary in order that the real matter in 
of equity will grant leave toamenda bill, controversy may be fairly tried and justly 
at almost any time, when the amendment _ decided. 


On application for leave to amend bill. 

Mr. Frederick Adams, for motion. 

Mr. Samuel H. Pennington, Jr., contra. 

VAN Fuexet, V. C.: This is a suit for specific performance. To 
the case made by the bill, the defendants filed a plea and also an 
answer in support of their plea. The complainant joined issue on 
the plea. In this condition of the pleadings, the complainant asks 
leave to amend his bill. The paper set out in his bill, and which 
he insists is a contract for the sale of land, describes the land in 
question as belonging to James Hayes. The land in fact belongs 
to Caroline E. Hayes. About that there is no dispute. So that 
under his bill, as at present framed, the complainant is seeking to 
compel Caroline E. Hayes to convey land to him, which in the con- 
tract he is asking to have specifically enforced, is described as be- 
longing, not to her, but to another person. The complainant asks 
to be permitted to amend, by alleging that the contract set out in 
his bill does not express the real agreement of the parties, averring 
what the real agreement was, and praying that the contract may be 
reformed, and after it is reformed, that it may be specifically en- 
forced. 

It is plain that unless the bill is so changed as to ask for refor- 
mation of the contract, the issue meant to be presented by the 
pleadings will be incapable of trial. The issue now presented is, 
whether Caroline E. Hayes shall be required, by judicial decree, to 
make a conveyance to the complainant, not of her own land, but 
of land belonging to another person. No such decree could, I think 
it may be safely affirmed, be made in any case where it appears the 
purchaser knew, at the time he made his contract, that he was 
taking a contract from one person for the conveyance of land be- 
longing to another. It isapparent that the real matter in dispute 
between parties is not fully presented by the bill. The question 
the complainant wants tried is, whether Caroline E. Hayes made 
such a contract with him for the sale of the land in question, as 
entitles him, in equity, toa conveyanve. It is clear, to try the real 
matter in dispute, the bill must be amended. \ 

Courts of equity have always exercised a very liberal discretion 
in allowing pleadings to be amended. In deciding whether leave 
shall be granted to amend a bill or not, they disregard mere mat- 


ters of form and simply consider whether the amendment is neces- 
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sary or not to reach the real substantial merits of the case. The 
duty of the court, in such cases, is to see to it that the pleadings 
are putin such form that the real matter in controversy may be 
fairly tried and justly decided. Cooper, in his Treatise on Equity 
Pleading, states the rule, regulating the amendment of bills, as 
follows: ‘‘If the plaintiff, after he has filed his bill, finds that he 
has omitted to state any matter, which he onght to have stated, he 
may supply such defect by amending his bill. Or, if after the de- 
fendant has putin his answer, the plaintiff thereby obtains new 
lights as to the circumstances of his case he may amend his 
bill in order to shape his case accordingly. And in gen- 
eral, any imperfection in the frame of a bill may be remedied as oft- 
en as occasion shall require.’’ Cooper's Eq. Pl. 332. Judge Story 
states the rule in the same words. Story’s Eq. Pl. Sec. 885. Lan- 
ning v. Heath, 10 C. E. Gr. 425, is a precedent directly in point. 
That was a suit for specific performance, and an amendment sub- 
stantially like the one now asked for was allowed. 

The complainant will be allowed to amend, on condition, how- 
ever, that he pays the taxed costs of the defendants up to this time. 
The pleadings on file should remain there. The complainant must 
file an amended bill, and the case will thereafter proceed on the 
amended bill. 


WHITE v. HANNON. 
(First District Court, Newark, N. J.) 


New Trial—Landlord and Tenant— Untenantable Premises— 
Nuisance—End of Lease. 


On motion for new trial. 

MILLER, J.: In this case the plaintiff sued for rent, and the 
fact that the plumbing in the rooms in rear of demised premises 
was so old and worn out as toemit strong and unhealthful smells, 
which came through into demised premises and caused defendant to 
leave, was set up as a defense and allowed by the court, and judg- 
ment in favor of the defendant was given. 

A motion was made for a new trial on the ground that a recent 
case in the Court of Errors held that a defense of that kind could 
not be interposed, and therefore the decision of this court was 
wrong. 

I have examined with very great care the case of Murray v. Al- 
bertson,,referred to, also the references to cases there found, and I 
have become entirely satisfied with my first judgment. The case 
of Murray v. Albertson, opinion by Judge Depue, does not go so 
far as to say that the condition of the premises is never a good de- 
fense. It holds that the general doctrine of law is that there is no 
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implied contract that the premises shall be suitable for habitation, 
occupation or cultivation, and their unfitness will not justify the 
defendant in abandoning them and setting up condition asa de- 
fense. Such is no doubt the general law. 

But there are exceptions to general laws, and the exceptions to 
this genera] law are found where there has been a fraudulent mis- 
representation or concealment as to the state of the premises, or 
else the premises proved to be uninhabitable by some wrongful act 
or default of the landlord. 

The standar1 book on Landlord and Tenant Law, Taylor’s, holds. 
in Sections 378-382, that the nuisances made or permitted on the 
premises by the landlord amount to an eviction, and if tenant is 
evicted, of course, he pays no more rent. In Wood’s Landlord and 
Tenant, p. 805, we find: ‘‘If the landlord lets only part of a build- 
ing, and permits the part retained by him to fall in such a state of 
disrepair as to render the part occupied by the tenant untenantable 
either by dilapidation or because the premises are thereby rendered 
unhealthy, as if he permits a drain to remain stopped up so as to 
emit unwholesome gases or unpleasant stenches, this act of omission 
amounts to an eviction, and the tenant may give up possession.”’ 

The case of Alger v. Kennedy, 49 Vt., 109, is directly in point 
with Wood on Landlord and Tenant and our own case. 

A landlord permitted the drains in a cellar adjoining the leased 
premises to get out of repair, so that the adjoining premises be- 
came untenantable ; it was held sufficient to constitute an eviction. 
The case at bar comes, in my opinion, directly within the exception 
to the general rule of law mentioned in the able opinion of Judge 
Depue. It is not the same kind of a case as Murray v. Albertson 
at all. In the present case the evidence is strong that the landlord 
was notified to repair so as to cure the defects complained of, the 
landlord did not repair, and thereafter the nuisance or defects may 
be considered to have occurred by his default. 

In Murray v. Albertson there is no pretence that the trouble with 
the house was the result of the action or default of the landlord, 
and there is the difference between the two cases. In Murray v. 
Albertson there is the simple fact that the demised premises were 
not fit to live in, and the tenant left. 

In the case in this court the tenant found the premises untenant- 
able, and notified the landlord to repair, and he did not repair, and 
so was in default. 

I think the distinction is made clear in the books, and Murray v. 
Albertson is one kind of a case and this one another. 

Looking at the law as I do, I do not think that ona new trial any 
different result could be reached, so that the motion will be denied. 
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DICKINSON WOODRUFF v. LOUISA C. WOODRUFF, ET ALS. 


(Court of Chancery of New Jersey, Oct. 16, 1888.) 


Deeds—Trusts—Covenant or Condition—Covenant Implied by 
Acceptance of Deed—Appointment of New Trustee 
—Special Performance. 


On bill and answer. 

Mr. Barker Gummere for the complainant. 

Mr. George D. Scudder for the defendant. 

[Syllabus of Opinion by THE CHANCELLOR. ] 

If it is doubtful whether a clause ina deed be a covenant ora 
condition the courts will incline against the latter conclusion. 
Where the following clause was annexed to the habendum ina 
deed of bargain and sale, to wit: ‘*‘ Provided, nevertheless, and 
upon the following conditions: That if the said grantor, A. D. 
Woodruff, shall survive the said grantee, H. Woodruff, he, the 
said grantor, shall have the right, at any time within eighteen 
months after the death of the grantee, to purchase back again all 
the right, title and interest in said farm, ‘Oaklands.’ hereby con- 
veyed at a valuation to be then made by two disinterested persons, 
one of whom shall be selected by the legal representatives of 
the said grantee and the other selected by said grantor ; in case of 
disagreement the person so selected may choose a third person:’’ 
it was held to be a covenant—not a condition 

An indenture of bargain and sale, purporting to be inter partes, 
by which an estate is conveyed to the grantee, if the grantee accept 
the deed and the estate therein conveyed, though the indenture be 
not sealed and delivered by him, it is his deed as well as the deed 
of the grantor. 

The general rule that equity will not specifically enforce the per- 
formance of a contract where, from its terms, a right does not arise 
in favor of such party against the other, and where either party is 
not entitled to the equitable remedy of specific execution of such 
obligation against the other contracting party, is subject to the 
modification that if the quality originally lacking be subsequently 
supplied the enforcement of the contract may be made possible. 
Such quality may be supplied by filing a bill for specific perform- 
ance by the party not bound. 

The specific performance of a contract which involves the pay- 
ment of a price will not be decreed until the price shall be ascer- 
tained. 

The contract mode of ascertaining the price must be pursued 
when it is specified in the contract. The limit to which the court 
will go in fixing a price is to ascertain it when the contract simply 
provides that it shall be fair. 
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The term ‘‘ personal representatives,’ as used in the clause of 
the deed above mentioned, means those who succeed the grantee in 
the title of the lands. In this case the land having been devised in 
trust, it means the trustee and cestwi que trust. 

The person named in the will as trustee having died before the 
testator, the title to the lands descended to the heir-at-law charged 
with the trust, and the heir-at-law being the cestui que trust and 
the trust being an active one and needing the interposition of an 
independent trustee, the court will appoint one in place of the per- 
son named in the will. 


JULIUS LANDANER v. AUGUST MUELLER, 
(Court of Chancery of New Jersey, October 30, 1888.) 
Equity—Preliminary Injunction—Surety for Costs. 

A bill was filed alleging that the complainant had entered into 
an agreement in writing with the defendant by which they were to 
consign cigars to him to be sold, and he was to sell them in hisown 
name and account for the price at which they were consigned, that 
this agreement was for one year, but had been renewed verbally 
for another year and that the defendant had failed to render ac- 
counts and had collected money which he had not paid over and had 
refused to show his books or to turn over his outstanding accounts. 

The bill prayed for an injuction and receiver. 

A rule to show cause was granted and the defendant was ordered 
in the meantime to refrain from collecting or disposing of the pro- 
ceeds of the goods. 

The defendant filed an answer denying that the agreement had 
been renewed and alleging that on the contrary it had been 
agreed that after a certain date the defendant should take the stock 
and business and become indebted to the complainant forthe price 
of the goods. That both he and the complainant had acted on this 
and the complainant had sent bills marked ‘bought of’’ instead 
of ‘goods consigned, ’’ and the defendant had so entered the pur- 
chase in his books. The defendant insisted that the complainant 
had no right to see his books and that his object was to learn the 
names of his customers. 

The day before this answer was filed the defendant gave notice 
that he demanded security for costs and would apply to the Chan- 
cellor before the hearing on the rule for an order staying all pro- 
ceedings until security was filed. 

Mr. E. M. Colie for the complainant. 

Mr. Edward Q. Keasbey for the defendant. 

Van Feet, V. C., said that security must be given and that it 
was proper to insist upon the security before filing the answer, for 
if the answer were filed first the security was waived. Newman v. 
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Landvine, 14 N. J. Eq. (1 McCart.) 291; Aronson v. Baker, 12 N. 
J. L. J. 114. If the security were demanded first the proceedings 
would be stayed even in a case in which there was a 
restraining order and an order to show cause requiring an immedi- 
ate answer; but if the defendant should come in and represent 
that serious injury would result to him from delay in removing 
the restraining order, and still insist on having security, the Court 
might direct that the hearing should go on and that the complain- 
ant should file security within a certain time, and that in default 
thereof the bill should be dismissed and the injunction if 
obtained dissolved, or else if counsel agree the promise of the com- 
plainant’s counsel that the deposit should be made within a cer- 
tain time might be accepted in lieu of a deposit. This was done 
and the deposit was made the next day. 

As to the case presented in the bill and answer, the Vice Chan- 
cellor said that the answer having distinctly denied the equity of 
the bill, the rule is that the Court will not grant an injunction or 
appoint a receiver before final hearing; but there are exceptions 
to that rule, and one of these is where there is a real controversy 
and to grant the injunction will do the defendant little harm, and 
to refuse it will leave the complainant remediless in case he should 
prove to be right. In such a case the Court may feel bound to 
appoint a receiver, or at least to require some security, and the 
Vice Chancellor suggested that in this case the defendant should 
collect his accounts under the supervision of his counsel, or that 
his counsel should collect them and hold the moneys until the 
hearing, or else that the defendant should give security for the 
amount of the accounts outstanding, and the case was adjourned 
to give the defendant time to find security. 





THE ATLANTIC CITY WATER WORKS COMPANY v. THE CONSUMERS WATER COM- 
PANY. 


(Court of Chancery of New Jersey, October Term, 1888.) 


Preliminary Injunction— Water Companies—Constitutionality 
of Statutes. 

On application for an injunction, heard on bill and affidavits and 
answer and affidavits. 

Mr. Samuel H. Grey and Mr. Theodore Runyon for complain- 
ant. 

Mr. William E. Potter and Mr. John P. Stockton for defend- 
ant. 
[Syllabus of Opinion. by Court. ] 

1. Acomplainant is not entitled to a preliminary injunction when 
the right on which he founds his claim is, as a matter of law, un- 
settled. 
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2. A corporation lawfully formed under the statute of 1876, 
authorizing the formation of corporations to supply water to cer- 
tain cities, towns and villages, acquires, on its incorporation, by 
force of the statute, a right to lay its pipes in the public highways, 
and the only control which the local authorities may exercise over 
it, in laying its pipes, is such as may be necessary to prevent it from 
doing anything which will unnecessarily obstruct or otherwise in- 
terfere with public travel. 

3. Legislation in respect to the matters enumerated in ™ 11, Sec. 
7, Art. 4 of the constitution, affecting certain parts of the state and 
not others, to be valid must rest on some characteristic or peculiar- 
ity, plainly distinguishing the places included from those excluded, 
and making the legislation fit and appropriate to those included, 
while if it embraced those excluded it would be so inappropriate 
to their condition as to be useless to them. 

4. To make legislation of this kind valid, there must be a sub- 
stantial distinction, having reference to the subject of the legislation 
between the objects or places embraced and the objects or places 
excluded. 

5. Courts may resort to an implication to sustain a statnte, but 
not to destroy it. 

6. If an act will admit of two constructions, one of which will 
render it unconstitutional and the other not, that construction 
shonld be adopted which renders the act valid, for it must not be 
presumed that the legislature intended to violate the constitution. 

7. Two or more corporations may be formed under the statute 
of 1876 in any one of the localities to which it applies, and each ac- 
quires, as it is formed, precisely the same right to make use of the 
public highways in conducting its business. 


ELIZABETH SCHEFFLING v, JOHN SCHEFFLING, JUNIOR. 


(Court of Chancery of New Jersey, October Term, 1888.) 
Divorce— Adultery— Evidence. 


On final hearing on bill and answer and proofs taken in open 
court. 

Mr. M. T. Newbold for complainant. 

Mr. Henry E. Wills and Mr. Gilbert Collins for defendant. 
[Syllabus of Opinion by VAN FLEET, V. C.] 

1. In a suit fordivorce, for adultery, the time when, and the place 
where, and the person, if known, with whom the offence was com- 
mitted, must be stated in the pleading, but in laying the time it 
will be sufficient if the month and year is given, without specify- 
ing the particular day. 

2. The complainant is not required to prove that the adultery was 
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committed at the precise time alleged in the bill, but it must be 
proved to have been committed so near that time that the variance 
between the allegation and proof shall not operate to the defend- 
ant’s prejudice. 

3. The evidence of the defendant and his alleged paramour, in 
denial of the adultery charged, while not entitled to the weight 
which would be given to the evidence of a fair and disinterested 
witness, is nevertheless competent, and in a case of doubt will be 
sufficient to defeat the complainant’s claim to a divorce. 

4. The evidence of a single witness, uncorroborated and unsup- 
ported, and improbable in its details, is not sufficient to establish 
a charge of adultery against the evidence of the defendant and his 
alleged paramour, fully and explicitly denying the truth of the 
charge. 


HENRY E. RAYMOND AND BENJAMIN AYER v. PETER F. COX AND JOHN A. COX 
AND OTHERS. 


‘Court of Chancery of New Jersey, October Term, 1888.) 
Evidence of Criminal Fraud. 


On final hearing on bill and answer and proofs taken in open 
court. 

Mr. Theodore Ryerson and Mr. Gilbsrt Collinsfor complainant. 

Mr. Wm. M. Dougherty for Peter F. and John A. Cox. 

Mr. James B. Vredenburgh for Terence Cox. 

[Syllabus of Opinion by Court. ] 

1. Where a defendant is accused of a fraud involving a serious 
crime, and has, by the act of his adversary, even if appears that 
such act was done innocently, been deprived of the opportunity of 
having recourse, in making his defense, to written evidence, which 
might have shown that the accusation made against him was 
groundless, nothing short of the most complete and convincing 
evidence should induce the court to declare that the fraud charged is 
proved. 

2. To justify a decree in favor of the complainant in such a case, 
the proof should be so complete and convincing as to produce a 
clear and decided conviction of the defendant’s guilt, even assum- 
ing that the destroyed evidence would have made a prima facie 
case in favor of his innocence. 


LEE C. MOORE v. THE MERCER FIRE COMPANY. 

(Court of Chancery of New Jersey, Oct. 26, 1888.) 
Receiver—Duty of Court to Protect his Possession of Property. 
On motion to punish for contempt. 

Mr. James Buchanan for the motion. 
Mr. Backes, contra. 
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[Syllabus of Opinion by Vick CHANCELLOR Brrp. ] 

It is the duty of the court to protect the receiver whom it ap- 
points in the possession of the property committed to his care. 

Taking property from the possession of the receiver without 
leave of the court is a contempt of the court and punishable as 
such. 

Property in such case being in the custody of the law, it is the 
duty of the claimant first to ask leave of the court before he takes 
any steps to get possession of the property. This is necessary in 
order to protect the rights and interests of all parties concerned. 


L. E. H. HURTZIG v. EMMA F. HURTZIG. 
(Court of Chancery of New Jersey, Oct. 18, 1888.) 


Divorce—Proof of Adultery. 


On final hearing on petition, answer and proofs. 

Mr. John C. Besson for the petitioner. 

Mr. William 8S. Stuhr for the defendant. 

[Syllabus of Opinion by THE CHANCELLOR. | 

1. It is not requisite to a decree for divorce that there shall be di- 
rect proof of adultery. 

2. The burden of proof is upon him who asserts the adultery. 

3. To establish adultery by inference the circumstances from 
which the inference is drawn must be such as would lead the 
guarded discretion of a reasonable and just man to the conclusion 
of guilt. 

4. If the circumstances in proof, taken singly and together, ad- 
mit of two interpretations, that which favors innocence should be 
adopted. 


BALDWIN v. FOREPAUGH. 
(First District Court, Newark, N. J.) 


District Court—Adjournments—Constructive Possession—Dis- 
missal of Suit. 

On motion to dismiss suit. 

Mr. Frank E. Bradner for the motion. 

Mr. Henry F. Goeken, contra. 

The plaintiff in this cause brought suit to recover damages com- 
mitted by the defendant to his premises. 

There were two points brought up in this case. First, counsel 
for the defendant objected to allow the case to go to trial because 
there had been more adjournments allowed than justices’ courts 
could make—more than thirty days. Counsel for the plaintiff main- 
tained that the adjournments had been made by consent. 

The second point was as to the question of damages committed to 
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the plaintiff's property. From the evidence in the cause it ap- 
peard that the plaintiff refused permission to the defendant, The 
Forepaugh’s Circus, to take possession of his property, which con- 
sisted of vacant lots. 

The plaintiff offered no evidence to prove that the circus which 
did take possession of the premises was Forepaugh’s Circus, or 
that the plaintiff was in actual possession of the property. 

The only evidence submitted was that a real estate agent had his 
advertising board on the premises, and that the plaintiff has kept 
the grass in order. 

The defendant offered to prove that the plaintiff does not own 
the property, and cited Edgar v. Anness, 47 N. J. L. 465, in sup- 
port of the motion that the case ought to be dismissed. 

MILER, J.: As to the first point the court thinks that the ques- 
tion whether it has power to make further adjournments than the 
time within which the justices are allowed to adjourn cases is well 
settled. Sec. 9 of the Newark District Court Act gives the judge 
full power to adjourn cases. The court, however, thinks that the 
motion to dismiss must be granted on the ground that there was no 
possession. Jeffrey v. Owen, 41 N. J. L. 260, settles this question 
beyond a doubt. There a map held property on which he had built 
a bath house, and had at previous times carted sand from it, and 
on some occasions had taken seaweed from the land. Justice De- 
pue, in this case, said that actual possession is where the party is 
in the immediate occupancy. Possession which, as an inference of 
land arises presumptively from the legal title, is a mere constructive 
possession and is founded on the existence of title in some form. 
The possession of the plaintiff is a constructive one. If construc- 
tive possession is founded on title this court cannot try it, and the 
case must be dismissed. 


IN THE MATTER OF THE ASSESSMENT FOR PAVING BOWERY STREET. 
(Essex Circuit Court, October Term, 1888.) 


Assessments— Discretion of Commissioners. 


An application was made to set aside the report of the commis- 
sioners appointed to assess the henefits of the repaving of Bowery 
street in the City of Newark and the court took the papers. 

On October 20th, 1888, the application was denied. 

DepPuE, J., said: The rule is entirely settled in regard to these as- 
sessments that thestatute confides the judgment to the commission- 
ers and not to the Court, and that the report of the commissioners 
cannot be set aside unless the commissioners violate some rule of 
law, or that the award is so excessive that some rule of’ law must 
have been violated. The objection to this assessment is only that 
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the percentage on the land owners is greater than that on Broad 
Street or Market Street. The court cannot infer from this that the 
commissioners were wrong. There may have been other causes col- 
lateral, and as to the Broad street pavement, I may say, that I 
think it was right that a large part of the expense should be thrown 
upon the public, because of its being such an important public 
thoroughfare and because the street is so broad. 


FINGER v. HAHN. 


(Essex Circuit Court, October Term, 1888.) 
Covenant in Restraint of Trade-Evidence—Damages—New Trial. 

On motion for a new trial. 

This was an action for breach of covenant not to engage in the 
trade of a butcher in the city of Newark for three years during the 
term of a lease of a butcher shop, made by the defendant to the 
plaintiff. The case was tried at the September term, 1888. 

It was proved that the defendant did engage in the business in 
Newark during the period named. The contest was over the amount 
of damages. The plaintiff introduced evidence of a decrease in his 
business and also evidence that customers of his traded with the 
defendant. The defendant attempted to show that the plaintiff 
carried on his business in such a way as to make it natural that his 
business would decrease and his customers leave him. The court 
refused to admit this evidence and the defendant excepted. The 
defendant requested the court to charge that there was no evidence 
from which the jury could find substantial damages for the plain- 
tiff. The court refused and the defendant excepted. The jury 
found a verdict for the plaintiff in $1000. The defendant moved 
for a new trial on the ground that evidence had been improperly 
admitted and that the damages should have been merely nominal. 

Mr. Howard W. Hayes (Mr. Geo. H. Lambert with him) insisted 
that if the evidence of loss of trade and decrease of business was 
relevant then the court’s rejection of the rebutting testimony was 
error, and if the evidence was not relevant the jury has before them 
merely the fact that the defendant broke his covenant and nothing 
to show any damage to the plaintiff. Unless some loss is shown 
the plaintiff can only recover nominal damages—citing: Peoria Ry. 
Co. v. Peoria Ry. Co. 105 Ill. 101 ; Brangham v. Fay, 1 Johns. Cas. 
255; Moore v. Anderson, 30 Texas 224; Adams Express Co. v. 
Egbert, 36 Penna. St. 360. 

Mr. F. E. Bradner, contra. 

On October 20th the motion was denied. 

DepurE, J, said: This was an action on a covenant not to engage 
in the trade of a butcher in the city of Newark, for the period of 




































er eel 


SS ee ees 





348 THE NEW JERSEY LAW JOURNAL 


three years during the term of a lease from the defendant to the 


plaintiff. 


The court charged the jury that the covenant was not so broad 
as to be void, as against public policy. The application now 
is to set aside the verdict becanse of the admission of evidence 
of the decrease of the plaintiff's trade. No exceptions were taken 
to this. No illusion was made to it by the plaintiff in his address 
to the jury in estimating the damages, and it was not referred to 


by the court for that purpose. 


The evidence is competent, not as measuring the damages, but 
to show that the plaintiff was injured. The other evidence also 
was competent. There is nothing to disturb the verdict especially 
as it was so reasonable, only $1000. The rule must be denied. 


—— -- > 


MISCELLANY. 


FRAUDULENT INTENT. 





We publish this month the conclusion of 
a useful article by William Bailey, of Char 
lotte, N. C., on the necessity of proving an 
actual fraudulent intent when false represen- 
tations is the subject of the action or defense. 
The authorities have been collected with great 
industry from the English and especially 
the American reports. The subject is ex- 
amined with special reference to the dis- 
tinction between the cases in which the rep- 
resentations are made by one contracting 
party tothe other, whether directly or indi- 
rectly, and secondly, those in which they 
are made under any other circumstances. 
The portion which appeared in the October 
number related to the first class, treating 
first of cases where the representations were 
made directly, and second of those where 
they were made indirectly. The conclud- 
ing portion in this number relates to the 
second division of the subject, cases in 
which the representations were made under 
other circumstances than between contract- 
ing parties. 





THE NEW CHIEF JUSTICE OF 
THE UNITED STATES. 


Many prominent people, and more or less 
distinguished, attended the inauguration 
ceremonial at Washington on the 8th of O¢e 





tober of the successor of Jay, Ellsworth, 
Marshall, Taney, Chase and Waite as 
Chief Justice of the Supreme Court of the 
United States The scene was impressive 
in character, perhaps the more so by reason 
of its simplicity, and the entire absence of 
any attempt at display or pomp. At 12 
o’clock the appearance of ‘*The Honorable, 
the Associate Justices of the Supreme 
Court”” was announced by the proper offi- 
cial, when ali present arose, and continued 
standing while the Justices came in. Two, 
Field and Matthews, were absent. After 
the court had been opened in the usual 
formal phraseology, preceded by the tradi- 
tional French word, the senior Justice in 
commission said that since the last meeting 
a new Chief Justice had been appointed, the 
credentials of whom would be read. When 
this was done, Mr. Fuller stepped to the 
desk of the Clerk, and read the oath of 
office in a firm and distinct voice The 
members of the bar within the rail who oc- 
cupied chairs or benches did not rise during 
this part of the ceremony, and the contrast 
in that respect to the custom of the highest 
judicial tribunal of New Jersey on similar 
occasions was striking, the dignity and sol- 
emnity of the scene being altogether in favor 
of the latter. The Chief Justice then pro- 
ceeded to announce that no business would 
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be transacted beyond the admission of new 
members of the bar, and this having been 
done the Court adjourned. 

Chief Justice Fuller is of medium size and 
the smallest of the number, with a full head 
of rather long, iron gray hair. He is singu- 
lar in respect of being the first in the judi- 
cial line to wear a moustache. ‘This, with 
the freshness of his physiognomy as com- 
pared with that of his more venerable asso- 
ciates, gives him an appearance somewhat 
jaunty. His wife and nine children were 
interested spectators of the elevation of their 
family head, who but a few months ago had 
only a local reputation and name, toa sta- 
tion fast becoming one of the most honora- 
ble and distinguished in the world. Let him 
imitate the career of his predecessor, and 
hold fast to that which is good. Among 
those present who was the cynosure of 
all eyes was Judge Thurman, looking some- 
what pale and tired; he displayed the 
historical bandanna, and was greeted by all 
with good natured enthusiasm. The Japa 
nese corps of attaches were present in full 
and fashionable American costume, and were 
strikingly attractive in appearance. New 
Jersey was represented by Judge Paterson, 
of the Appellate Court, and Alfred Mills. 





OBITUARY. 





STAATS SMITH MORRIS. 


Mr. Morris died suddenly on Friday 
morning, October 26th, He passed away 
without pain at his home in East Orange, 
after having finished nearly eighty years of 
honorable, useful life, beloved by his family 
and respected in the community, and having 
to the end remarkable capacity for enjoy- 
ment of all the pleasures of an educated 
gentleman. 

Mr. Morris was the oldest surviving mem- 
ber of the bar of Essex county. He was 
born in Newark on April 5, 1809, and was 
licensed as an attorney in November Term, 
1834. Mr. Browning was admitted at the 
September term, and Chancellor William- 
son four years before; but we do not think 
there are any other lawyers living in the 
State who were not his juniors. He was 
the son of John Morris, whose father, John 
Morris, was the son of Thomas Morris, who 


was one of the original settlers, and lived on 
the same land on Broad street on which Mr, 
Staats S. Morris was born and where he 
lived. until 1885 and kept his office till he 
died. Mr. Staats S. Morris married first 
Elizabeth Field Pratt, daughter of Rev. 
Enoch Pratt, and afterwards Ann E.Revere, 
granddaughter of Col. Paul Revere, of Bos- 
ton. He leaves his second wife and several 
children by his first wife surviving him. Mr. 
Morris is best known to the bar at the pres- 
ent day as Register in Bankruptcy and Mas- 
ter and Examiner in Chancery, although as 
a young man he had a large practice at the 
bar. As Register in Bankruptcy from 1867 
until the repeal of the bankrupt act he held 
a guasi judicial position which he discharged 
with great dignity and suavity, and with 
good judgment and diligence and accuracy. 

The funeral service was read at Grace 
Church, Orange, on October 29th. 


NEWSPAPER REPORTERS MUST 
TESTIFY. 





Judge Garrison, in Camden recently, dis- 
missed the case against Charles R. Bacon, 
newspaper reporter, with the understanding 
that he would reply to such questions as 
should be asked by the Grand Jury. In 
making his decision Jud.e Garrison said 
that it was clearly evident that Mr. Bacon's 
only desire was for a ruling of the Court of 
to his prerogative as a reporter, and the 
state admitted that no contempt had been 
intended. The Judge stated that ‘‘the only 
privilege recognized by law is that existing 
between asolicitor and his client.” ‘‘Simi- 
lar claims,” said he, ‘have been made by 
the priesthood of the Roman Catholic 
Church for the confessions of penitents and 
by medical men for the confidences of their 
patients. The priesthood and medical pro- 
fession have higher grounds for claiming 
privilege than the newspaper profession, as 
a penitent might refuse to confess if there 
was a danger of his confessions being used 
against him, and the patient might be de- 
terred from giving a true statement of his 
symptoms or complaints if his physician 
should be compelled to make them public, 
In either case injury might be done. But 
newspapers can make no such claim, as the 
requiring of newspaper men to testify ih 
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cases of crime would rather have a beneficial 
effect, as it would tend to suppress offences 


, 


against the criminal code.’ 


CONTENTS OF EXCHANGES. 


The Law Quarterly Review, London, 
Stevens & Sons, October, 1888. 





Maritime Lien, by the Hon. John Mans- 
field. The Terms Real and Personal in 
English Law, by T. Cyprian Williams. 
The Swiss Federal Court, I., by the Rev. 
W. A. Coolidge. The Deeds of Arrange- 
ment Act, 1887, by E. Cooper Willis, Q. C. 
Braeton’s Note Book, by Paul Vinogradoff. 
Testamentary Capacity in Mental Disease, 
by A. Wood Renton, 

The Albany Law Journal, Weed, Parsons 
& Co., Albany, N. Y., October, 1888. 
Current Topics, Notes of Cases, Reports 

of Cases, Abstracts of Various Decisions, 

New York Court of Appeals Decisions, 

Notes, etc. 

The American Law Register, Philadelphia, 
D. B. Canfield & Co., September, 1888. 
Citizens, Their Rights and Immunities, 

D. H. Pingrey. Block v. Merchants’ De- 

spatch Transportation Co. The Power of 

Express Companies to Limit Their Liabili- 

ty as Common Carriers, note by Louis M. 

Greeley. Seeley v. Welles, Contract to 

furnish Articles ‘‘to Satisfaction,” note by 

James M. Kerr. Rawson Manfacturing 

Co. v. Richards, Attachment, notes by J. 

T. Mills and John B. Uhle. 

American Law Review, St. Louis, Review 
Publishing Co., September-October, 1888. 
Malicious Prosecution, Seymour OD. 

Thompson. John Marshall, by John R. 

Wilson. Judgments by default against non- 

resident defendants considered constitution- 

ally, Conrad Keno. Cases and Treatises, 

J. C. Gray. 

The Central Law Journal, W. H. Steven- 
son, St. Louis, October, 1888, 

Railroad Law, some novel decisions, John 
D. Lawson, October 12. Reasonable Time, 
Seymour D. Thompson, October 19. Plead- 
ings and Proof of Foreign Laws and Judg- 
ments, October 26. 

The Virginia Law Journal, October, 1888. 
The Virginia Law journal, Richmond, 
Va. 


Application of Payments in Usurious 


Transactions, G. R. Culvert. Report of 
Cases in Supreme Court of Appeals of Vir- 
ginia, etc. 

Harvard Law Review, October, 1888. Har- 
vard Law Review, Cambridge, Mass. 
History of the Law of Business Corpora- 

tions before 1800, I., Samuel Williston. 

Liquor Statutes in the United States, Wil- 

ham Church Osborn. 

The Washington Law Reporter, October, 
1888. The Law Reporter Company, 
Washington, D. C. 

Barristers and Solicitors, French Judges 
and Courts, Reports of Cases. 

The Maryland Law Journal and Real Estate 
Record, October, 1888. The American 
Law Journal, Baltimore, Md. 

Eviction of Railway Passengers Not Pro- 
ducing Tickets. The Distinction Between 
Lawyers and Laymen, October 3. Admis- 
sion of Evidence Inadmissible, by Beirne 
Lay, October 17. 

The Weekly Law Bulletin and Ohio Law 
Journal, October, 1888. The Capital 
Printing and Publishing Co., Columbus 
and Cincinnati, O. 

Reports of Cases, Notes of Recent Deci- 


sions. 





BOOK NOTICES. 





AMERICAN LAW SERIES, SMITH’S LEAD- 
ING CASES. Ninth English Edition with 
American notes, Vol I. Boston: Charles 
H. Edson & Co., 1888. 

We have received the advance sheets of 
the first volume of this new American edi- 
tion of Smith’s Leading Cases. It is a ver- 
batim reprint of the latest (the ninth English 
edition), with entirely new American notes 
prepared by editors who are recognized au- 
thorities upon the several subjects upon 
which they write. Among these may be 
mentioned Joseph Willard, editor of 
“Washburn on Real Property” ; Henry M. 
Sheldon, author of ‘‘ Sheldon on Subroga- 


?; James Schouler, author of ‘‘Schouler 


tion 
on Wills” ; Hon. Thomas L. Nelson, Judge 
of the United States Circuit Court ; Hon. P. 
Emory Aldrich ; Hon.Charles Aling, former 
United States Attorney of Boston, and Pro- 
fessor Samuel C. Bennett. The American 
notes are concise and _ thorough little 
treatises on the subjects of the leading cases 
made up from the American cases, with 
abundant references to the authorities. 
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Without wishing to make distinction, we 

must say that we were particularly struck 

with the clearness and thoughtfulness of the 
discussion of the real meaning of the case of 

Chancellor v. Lopus and of the law of war- 

ranty and false representations. It is cer- 

tainly very remarkable that in a series which 
was proposed as a means of reprinting Eng- 
lish books at a very low price, scarcely more 
than the cost- of republication, the publish- 
ers have given us in this book an original 

American work of a very high order, so that 

this edition of Smith’s Leading Cases will be 

of great value even to those who possess a 

copy of the latest and best previous Ameri- 

can edition. 

AMERICAN LAW SERIES, BENJAMIN ON 
SALES, Vol. I. Third English edition, 
with notes, by James M Kerr. Boston: 
Charles H. Edson & Co., 1888. 

This edition contains new American notes 
appended to the point of the text to which 
they apply and arranged on important 
points so as to show the law of each state 
separately. The notes are full and explicit, 
and are well worth more than the price of 
the book as an additional commentary on 
this standard text book. The only fault we 
have to find is that the English notes and 
references are not kept distinct but merged 
in the new notes. The book is well printed 
on the best paper, just as if it were pub- 
lisheed at five dollars a volume instead o. at 
a quarter of that price. 

TExT-Book SERIES. THE LAWYER'S TEXT- 
Book ADDENDA, being a DiGest of the 
Latest Decisions in All the Federal and 
State Courts of the United States and 
Territories, and of the Supreme and Ap- 
pellate Courts of England and Canada. 
Compiled and arranged by the Editorial 
Staff. Philadelphia: The Blackstone 
Publishing Co. 

With this device in the hands of an indus- 
trious student, text-books will never grow 
old. This little pamphlet consists of notes 
to all the text-books of the séries printed so 
as to be easily cut out and pasted in the 
books at the proper place to which refer- 
ence is given. They are so arranged under 
topics as to form also a digest of recent de- 
cisions. We commend it to all subscribers 
to the Text Book Series. In order to use it 
to the best advantage, it would be well to 


have the books bound with blank leaves be- 

tween the pages. 

New JERSEY LAW _ Reports, Volume 
XXI. Part II. by Garret D. W. Vroom, 
Reporter. Trenton, N, J.: The W. S. 
Sharp Printing Co., 1888. 

The second part of 21 Vroom contains the 
cases decided at the February term of the 
Supreme Court and the March term of the 
Court of Errors. The first fifty-five pages 
are devoted to Peak v. The State on the 
subject of dying declarations. The briefs 
of counsel occupy more than half of these 
pages, but they present clearly the facts of 
the case and add very much to the interest 
of the report. Another important case is 
Grosso v. D., L. and W. R. R. Co., 
p- 317, in which it was held that at common 
law no action would lie for an injury caused 
by the death of a person, and that this rule, 
whatever its reason, has been adopted in 
this state, so that it cannot be changed by 
the courts, and also that a husband is not 
within the act of March 3, 1884, giving a 
right of action for the benefit of the widow 
and next of kin. Another case that should 
be noticed is Westcott v. Sharp, covering 
several important points of practice in at- 
tachment and deciding also that where the 
defendant had changed a bank check given 
to draw a sum of money lent him and had 
drawn a greater sum from the bank, the 
drawer of the check was not a creditor ex- 
cept for the original sum because there was 
no privity of contract as to the differcnce 
which was not drawn out of his funds, but 
wrongfully taken out of the general fund of 
the bank. 

Blenderman v. Price is an important case 
in regard to the right of an endorser of an 
accommodation note to notice of dishonor. 
It holds that the rule in Bickendike v. Boll- 
man, 1 T.R. 405, 2 Smith’s L. Cases 51, has 
been adopted in this state and applied to 
promissory notes. The form of pleading in 
2 Chitty Pl. 132, founded in this case, is ap- 
proved, and the Court endeavors to state 
the true theory of this exception to the gen- 
eral rule as to notice of protest. 

THE AMERICAN AND ENGLISH ENCYCLO- 
PEDIA OF LAw, compiled under the edito- 
rial supervision of John Houston Merrill. 
Volume V., Northport, L. I. Edward 
Thompson, 1888. 
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It is unnecessary to add anything to what 
we have already said in praise of the plan 
and execution of this series, The present 
volume includes titles from Damages to 
Dower, and they are almost as numerous as 
the words found between these words in the 
dictionary. There are long chapters on 
Damages, Damnum Absque Injuria, Day, 
Death, Debtor and Creditor, Deeds, Dedi- 
cation, Default, Demand, Divorce, and 
many others, besides definitions and sugges- 
tions on other topics innumerable, such as 
one does not know where to look for in any 
text-book. 

TABULATED DIGEST OF THE DIVORCE 
LAWS OF THE UNITED STATES, by Hugo 
Hirsh, of the New York Bar (Author of 
Hirsh on Juries) H. Gower Hose, 
Brooklyn, 1888. 

Mr. Hirsh has devoted much attention to 
the study and practice of the law of divorce, 
but this table must have been the result of a 
very careful examination of the statutes and 
decisions of all the states and territories. 
It shows at a glance the law of each state 
and territory as to each cause of divorce, 
and the law and practice with reference to 
Residence, showing the jurisdiction of courts 
aud the kind of service of process allowed. 
The Digest is very interesting study with- 
out reference to the practice of law. It ap- 
pears that South Carolina is the only state 
in which no absolute divorce’is allowed and 


that New Jersey, New York, North Caro- 
lina and Maryland are the states in which 
there are fewest causes sufficient for divorce. 
To the practitioner the value of such a table 
as this is very great, and he may depend on 
this one being well done. The table consists 
of a broad sheet folding within covers like 
those of a book. 





His First Offence.—Miss Gotham (to Mr. 
Wabash, recently returned from abroad)—I 
suppose you were at court while in London, 
Mr. Wabash ? 

Mr. Wabash (uneasily)—Well—er—yes, 
Miss Gotham, but only once, and then I got 
off with a merely nominal fine.—Harper’s 
Bazar. 





New Jersey practitioners will find Joseph 
B. and E. F. Braman, the New York no- 
taries and commissioners, who advertise in 
this number, very handy people. They have 
convenient offices both up and down town. 

. 





Says an old Yale College man: ‘‘I never 
knew whether to attach any significance to 
it or not, but when I was in college the law 
school adjoined the jail ; the medical college 
was next the cemetery, and the divinity 
school was on @e road to the poorhouse.” 





